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| NTRODUCTI ON

This case involves fraud in the “sale” of Internet web pages
to smal |l businesses across the United States. Defendants have
billed thousands of consuners, on their tel ephone bills, in
excess of $9 mllion for services that they never ordered.

The schene itself is sinple. Defendants cold call consuners
and offer to design web pages for themto be posted on the
Internet. Defendants nention a “no obligation,” free, 30-day
trial period. They prom se to send nock-ups of their web pages
inthe mil. Significantly, defendants fail to nmention cost or
billing practices. At nobst, consuners agree to receive nore
information. They have no idea, however, that they wll
automatically be assessed charges on their phone bills.

Def endants then sonetimes (but not al ways) send prototypes
of basic web pages that they have designed in India.
Acconpanying printed materials do not clearly explain what, if
anyt hing, consuners need to do, and do not explain how consuners
woul d be expected to pay for this service if they wanted it.
Consuners never receive a bill or invoice fromdefendants.

Consequently, the vast majority of consuners do not know
that they nmust contact the defendants within thirty days to
cancel or the defendants will begin charging them $24. 95 per
month on their telephone bills. 1In many cases it is several

nmont hs before consuners notice the charges and conpl ai n.



Def endants thensel ves estimate that they have “sold” nore than
50, 000 web pages.

The evidence submtted by the Federal Trade Comm ssion
(“Comm ssion” or “FTC’'), including the sworn statenents of
numer ous consuners and three fornmer enpl oyees, denonstrates that
this is a carefully-constructed scamof |arge proportion. The
FTC revi ewed nore than 900 consuner conplaints. W also
conducted a random survey of ninety-one businesses and
organi zati ons that had web pages hosted on defendants’ web site.

An FTC investigator spoke with seventy of these businesses
and organi zations, the mgjority fromM nnesota. Fifty-two, or
74% of them had no idea that they had web pages on the Internet.
Only twenty of those surveyed recall agreeing to the free 30-day
trial period, but a majority of these twenty did not understand
that they had to cancel the services in order to avoid being
charged on their tel ephone bills. O all the businesses and
organi zati ons surveyed, only two reported that they were
"satisfied" or "pleased" with their web pages.

Li kely hoping to capitalize on the popularity of Internet
stocks, defendants currently await approval to sell $34.5 nmillion
of stock through an initial public offering (“IPO). |ndeed,

just prior to registering their IPOwth the Securities and



Exchange Commi ssion (“SEC’)! defendants tried to sell the web
pages without free trial periods. As a result, sales in one of
their boiler roons (there are as many as five in tw states)
dropped from approxi mately 200 per day to about 13. Wthin
weeks, defendants resuned their pattern of deception. The
possibility of defendants m sl eadi ng many nore consuners through
sal es of stock underscores the need for this Court to enjoin

def endant s’ decepti ons.

We ask that the Court take inmmediate action to halt these
fraudul ent practices by issuing a Tenporary Restraining Order ex
parte that prohibits deceptive practices at issue. To ensure the
possibility of effective final relief, we ask the Court to freeze
def endants’ assets so that funds can be maintai ned and returned
to victins. W further nove the Court to appoint a tenporary
receiver who will take control of this enterprise, preserve its
records and assets, and ensure that further deception does not

occur.?

! The Securities and Exchange Conmission (“SEC’) is aware of the
investigation that led to the filing of this case. Approval of
def endants’ $34.5 mllion stock offering remains pending.

2 The M nnesota Attorney General’s office is concurrently
bringing a simlar action agai nst another M nnesota operation engaged
in simlar practices. Both this case and the State of M nnesota’s
case represent the second stage in a joint federal and state effort
to halt the practice of unauthorized charges for Internet services.
In the last two nmonths, the Comm ssion filed three cases agai nst
sim | ar operations, located in other parts of the country, that
target small businesses and nonprofit organizations with offers to
desi gn web pages and web sites.



1. STATEMENT OF FACTS

A The Parties

1. Plaintiff
The Comm ssion is an independent agency of the United States
governnment created by the FTC Act, 15 U.S.C. 8 41, et seq. The

Commi ssion is charged, inter alia, with enforcenent of Section

5(a) of the FTC Act, 15 U.S.C. 8 45(a), which prohibits unfair or
deceptive acts or practices in or affecting commerce.

The Comm ssion is authorized by Section 13(b) of the FTC
Act, 15 U.S.C. § 53(b), to initiate proceedings in federal
district court to enjoin violations of the FTC Act, as well as to
obtai n consuner redress and to secure necessary equitable relief.
15 U.S.C. 88 53(b).

2. Def endant s

Defendants are a single enterprise organi zed as three
corporations. Three individuals control these organi zations, one
of whomis the enterprise’s dom nant figure.

Def endant WebVal l ey, Inc., began its operations as Nati onal
Busi ness Directory, Inc. (“National”), in My 1996.° National

thereafter changed its name to Profile National Business

®Plaintiff’s Exhibit (hereinafter “PX’) 19, p. 444 [Daniels
(FTC Investigator) Dec., Appendix (“App.”) F] in Declarations and
Exhi bits in Support of Plaintiff’'s Ex Parte Tenporary Restraining
Order and O her Equitable Relief (“Declarations and Exhibits”). The
page number reference following “PX’ in this and other citations
refers to the continuously-nunbered pages in Volunes | and Il of the
Decl arations and Exhi bits.



Directory, Inc. (“Profile”).* Profile subsequently changed its
nane to WebValley.> (Hereinafter, the term“WbValley” refers
collectively to Profile, National, and WebValley.) WbValley’s
headquarters are in Hopkins, Mnnesota. |Its subsidiary, Software
Moguls, Ltd., in New Del hi, India, produces web pages.?®

Satya P. Garg has served as President and/or Chief Executive
Oficer of National, Profile, and WbValley.” M. Garg lives in
the District of M nnesota.

The headquarters of Protel Advantage, Inc. (“Protel”), are
in Roseville, Mnnesota.?

Scott D. Lee is Protel’s President and Director.® He lives
in the District of Mnnesota.

US Protel, Inc. (“US. Protel”), has its headquarters in
Rosevill e, M nnesota.

Blaine C. Christoffersonis US. Protel’'s Chief Executive

* PX 19, pp. 446-48 [Daniels (FTC Investigator) Dec., App. F].
® PX 19, p. 451 [Daniels (FTC Investigator) Dec., App. F].
® PX 19, pp. 461-62 [Daniels (FTC Investigator) Dec., App. G.

" PX 19, pp. 445-47, 451, 455-56, 463-69 [Daniels (FTC
I nvestigator) Dec., Apps. F, G.

8 PX 19, pp. 473, 497 [Daniels (FTC Investigator) Dec., Apps. G
L].

° PX 19, pp. 484, 491 [Daniels (FTC Investigator) Dec., Apps. H,
J].

9 px 19, p. 473 [Daniels (FTC Investigator) Dec., App. G.
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Oficer.* He lives in the District of Mnnesota.
As a nmerged operation, U S. Protel and Protel maintain four
or five calling centers in Roseville, St. Coud, and Dul uth,
M nnesota, as well as in New Ri chnond and Eau O aire,
W sconsin. ' Together, the two corporations are known as “the
Protel conpanies.”® |In addition to tel emarketing WbValley’'s
I nternet services, the “Protel conpani es” have nmarketed | ong
di stance service fromat |east two of the calling roons.

B. Def endant s’ Deceptive and M sl eadi ng Busi ness Practices

1. Def endants’ Schene
Protel and U. S. Protel make unsolicited tel ephone calls on

behal f of WebVal |l ey!s, targeting small businesses and nonprofit

1'pPX 19, p. 474 [Daniels (FTC Investigator) Dec., App. G.
2 pX 17, pp. 287-88 [Maiterth (Former Enployee) Dec., T 9].
3 pPX 15, p. 129 [Andrie (Fornmer Enployee) Dec., T 4].

“ currently, Protel markets |ong distance tel ephone service out
of its St. Paul office. PX 17, pp. 289-90 [Maiterth (Former Enpl oyee)
Dec., 11 18-19]. In addition, Protel’s offices in Eau Cl aire,

W sconsin, were raided by the Wsconsin Departnment of Agriculture,
Trade, and Consuner Protection, pursuant to a search warrant, in
February 1997. The basis for the search warrant was infornmation that
Protel was engaged in slamrng — the unauthorized swtching of |ong-
di stance tel ephone service. PX 14, p. 119 [Krueger (W sconsin
Consumer Protection Investigator) Dec., T 2-4].

> pPX 20, p. 498 [McNerney (Consuner) Dec., § 3]; PX 5, p. 33
[ Hai ni ng (Consuner) Dec., § 3]; PX 12, p. 86 [Schoen (Consuner) Dec.,

1 3].



organi zations throughout the United States.® Speaking quickly
t hroughout the pitch!’, defendants describe the benefits of
advertising on the Internet and propose to design prototype web
pages custom zed for the businesses of every consuner they
contact .18

To entice interest, defendants prom se consuners a free, 30-
day trial period.! Defendants claimthat they will produce web
pages during this free period and post themon the Internet.
Def endant s enphasi ze that the trial period carries “no
obligation” and “no risk” for consunmers.? In other instances,

def endants never nention a free, 30-day trial period and sinply

® E . g., PX 3, p. 20 [Bieda (Consumer) Dec., 71 (WA)]: PX 4, p.
30 [Davis (Consuner) Dec., 1 (IL)]; PX 12, p. 86 [Schoen (Consuner)
Dec., 11 (NY)].

Y PX 24, p. 515 [Benham (Consurer) Dec., T 9]; PX 4, p. 30
[Davis (Consuner) Dec., 1 4]; PX 20, p. 499 [McNerney (Consuner) Dec.
1 8]; PX 25, p. 518 [L. O dham (Consuner) Dec., T 9].

8 pX 24, p. 514 [Benham (Consurer) Dec., T 2]; PX 3, p. 20
[ Bi eda (Consuner) Dec., T 3]; PX 4, p. 30 [Davis (Consuner) Dec.,
3]; PX 6, p. 35 [Hanson (Consuner) Dec., f 3]; PX 20, p. 498
[ McNerney (Consuner) Dec. § 3]; PX 25, p. 517 [L. O dham (Consuner)
Dec., T 2]; PX 5, p. 33 [Haining (Consuner) Dec., 1 3].

¥ px 2, p. 5 [Athay (Consunmer) Dec., T 2]; PX 20, pp. 498-99
[ McNer ney (Consumner) Dec. § 5]; PX 12, p. 86 [ Schoen (Consuner) Dec.,

1 3]; PX 11, p. 81 [Ruder (Consumer) Dec., T 2].

2 px 2, pp. 5-6 [Athay (Consuner) Dec., § 4]; PX 20, pp. 498-99
[ McNerney (Consuner) Dec. T 5]; PX 5, p. 33 [Haining (Consuner) Dec.,
1 3]; PX 12, p. 86 [Schoen (Consuner) Dec., T 5]; PX 11, p. 81 [Ruder
(Consuner) Dec., 1 2].



offer to send consuners information.? |In both scenarios,
def endants prom se to send packages to consuners wthin about a
week, ostensibly so that consumers can deci de whether to use
def endants’ services. These packages purportedly will contain
i nformati on about WebValley as well as color nodels of the
custom zed web pages.? In sone instances, defendants even tel
consuners that they will contact themin a few weeks to see if
consuners wi sh to purchase the web-page service. 2

Consuners do not believe that they are being asked to buy
def endants’ services.? Defendants do not nention the cost of
their services.? They do not disclose their billing policies or

practices.? Defendants never nention a cancellation policy.?#

2 pX 24, p. 515 [Benham (Consumer) Dec., T 7]; PX 4, p. 31
[Davis (Consuner) Dec., 1 8]; PX 25, p. 517 [L. O dham (Consuner)
Dec., 1 2].

2 pX 4, p. 30 [Davis (Consumer) Dec., T 4]; PX 20, pp. 498-99
[ McNerney (Consuner) Dec.  5]; PX 25, p. 517 [L. O dham (Consuner)
Dec., T 3]; PX5, p. 33; PX5, p. 33 [Haining (Consuner) Dec., § 3];
PX 12, p. 87 [Schoen (Consumer) Dec., 1 8].

B pxX 2, p. 7 [Athay (Consuner) Dec., T 12].

2 pX 20, p. 499 [McNerney (Consuner) Dec. 1 9]; PX 25, p. 517
[L. O dham (Consuner) Dec., T 8]; PX 5, p. 33 [Haining (Consuner)
Dec., T 3]; PX 12, p. 87 [Schoen (Consuner) Dec., T 7]; PX 11, p. 81
[ Ruder (Consuner) Dec., 1 3].

% pX 24, p. 514 [Benham (Consumer) Dec., T 5]; PX 3, p. 21
[ Bi eda (Consuner) Dec., 1 6]; PX 4, p. 31 [Davis (Consuner) Dec., §
8]; PX 25, p. 517 [L. O dham (Consuner) Dec., T 4]; PX 5, p. 33
[ Hai ni ng (Consuner) Dec., T 3].

% pX 2, p. 6 [Athay (Consuner) Dec., Y 6]; PX 24, p. 515 [ Benham
(Consuner) Dec., Y 5]; PX 3, p. 21 [Bieda (Consumer) Dec., T 6]; PX

9



Def endants instruct their representatives to be
intentionally vague and not to give consunmers too much
information during solicitation calls.?® |f consuners ask
guestions, the marketers are required to tell themthat all of
the information they need is included in the introductory
packages they will receive shortly.? Defendants specifically
instruct their sellers not to tell consuners, unless directly
asked, that consuners are required to call and cancel defendants’
services to avoid being automatically billed after thirty days.*
Al t hough defendants provide their telemarketers with witten
scripts, defendants’ common practice is to encourage
tel emarketers to inprovise or wite their owmm. In fact, nost

do.3t To facilitate sales, telemarketers are free to tel

4, p. 31 [Davis (Consuner) Dec, 1 8]; PX 25, p. 517 [L. O dham
(Consuner) Dec., § 4]; PX 12, p. 87 [Schoen (Consuner) Dec., 1 6
(impression that bill would be sent through nmail)].

2 pPX 24, p. 514-15 [Benham (Consumer) Dec., T 6]; PX 4, p. 31
[Davis (Consuner) Dec., 1 9]; PX 25, p. 517 [L. d dham (Consuner)
Dec., ¥ 5].

% pX 13, pp. 104-105 [Craner (Fornmer Enployee) Dec., 1 22-23];
PX 17, pp. 293, 295, 300-01 [Maiterth (Fornmer Enployee) Dec., 11 35,

42, 64-68] .

2 pX 13, p. 104 [Cranmer (Former Enployee) Dec., T 22]: PX 17, p.
293, [Maiterth (Fornmer Enployee) Dec., 1 35].

% pPX 17, pp. 294-95 [Maiterth (Former Enpl oyee) Dec., T 39-40,
44];PX 13, p. 107 [Cranmer (Forner Enpl oyee) Dec., T 35].

% pPX 17, p. 294 [Maiterth (Former Enployee) Dec., ¥ 38]; PX 13,
pp. 105-106 [ Craner (Former Enpl oyee) Dec., 9T 29-32]. Information
such as defendants’ intention to charge consuners’ phone bills and

10



consuners what ever they please.

Sone consuners accept the free, 30-day trial period.?32
O hers consent only to receive information packages.®® In either
case, consuners believe that they will have no further dealings
wi t h def endants unl ess they so choose.?* They are m st aken.

| nst ead, defendants charge consuners an automatically
recurring nonthly service fee unless consuners cancel defendants’
services — services they never ordered in the first place.® In
many cases, defendants bill consunmers even when the consuners
tell themthat they do not want to purchase anything, % when

consuners decline the offer to receive materials or the free

how to contact defendants to cancel is omtted fromscripts
defendants used. PX 17, p. 317 [Maiterth (Former Enpl oyee) Ex B].

2 px 2, pp. 5-6 [Athay (Consuner) Dec., § 4]; PX 20, p. 500
[ McNer ney (Consurner) Dec. T 11].

¥ pPX 24, p. 515 [Benham (Consumer) Dec., T 8]; PX 3, pp. 20-1
[ Bi eda (Consuner) Dec., 1 5]; PX 25, p. 518 [L. O dham (Consuner)
Dec., T 7]; PX 12, p. 87 [Schoen (Consuner) Dec., 1 8].

¥ pPX 2, p. 7 [Athay (Consuner) Dec., Y 12]; PX 3, p. 23 [Bieda
(Consumer) Dec., T 14]; PX 20, p. 499 [MNerney (Consuner) Dec.
1 6]; PX 12, p. 88 [Schoen (Consuner) Dec., T 12].

¥ E.g., PX 2, p. 6 [Athay (Consuner) Dec., Y 6].

% pPX 2, pp. 5-6 [Athay (Consuner) Dec., § 4]; PX 3, pp. 20-21
[ Bi eda (Consuner) Dec., 19 3, 5, 7-8 (consuner told tel emarketer four
times that she was not interested in buying anything)]; PX 4, p. 31
[Davis (Consuner) Dec., 1 10]; PX 6, pp. 35-36 [Hanson (Consuner)
Dec., 11 3, 5 (twice declined to purchase)]; PX 25, p. 518 [L. A dham
(Consuner) Dec., § 7]; PX 12, p. 86 [Schoen (Consuner) Dec., 1 4
(consuner enphasi zed that Red Cross could not purchase advertising)].

11



trial period,?® and when defendants fail to contact consuners as
prom sed. *®

Def endants attenpt to legitimze their practices by
“verifying” their calls wth consuners. Using either live
verifiers or an automated system defendants | ead consuners
t hrough a scripted or prerecorded verification.® Consuners are
asked the foll owm ng questions:

For clerical purposes | will be recording and verifying your
busi ness information, OK?

Your business nane is
What is the correct business address

What is your main business phone nunber
And you are the authorized deci sion-nmaker for your
conpany, correct?4

Sonetinmes, verifiers also ask for information such as birth
dates and ages. These are the only questions asked of consuners.
Verifiers then tell consumers that they will receive an
i ntroductory package of materials and a copy of their web pages

in the mail.* At the end of the verification, verifiers are

% PX 6, pp. 35-36 [Hanson (Consuner) Dec., Y1 3, 5]; PX 5, p. 33
[ Hai ni ng (Consuner) Dec., 1 5].

¥ E.g., PX 19, pp. 386-87 [Daniels (FTC Investigator) Dec.,
T 89].

% pPX 17, pp. 301-05 [Maiterth (Former Enpl oyee) Dec., T 69-89].
0 pX 17, p. 318 [Maiterth (Fornmer Enployee) Dec., App. (.
“ PX 24, p. 515 [Benham (Consumer) Dec., T 10]; PX 3, p. 20-21
[ Bi eda (Consuner) Dec., T 5]; PX 20, p. 500 [ McNerney (Consuner) Dec.
1 12]; L. Adham ¥ 10; PX 12, p. 87 [Schoen (Consuner) Dec., 1 9].

12



supposed to recite the foll ow ng:

Renmenber, set-up and your first 30 days are a trial period.

At the end of your trial period you will be billed only

$19.95 a nonth, charged on your |ocal tel ephone bill for

your conveni ence. You are under no obligation and may
cancel at any tinme, so if you have any questions or concerns
pl ease contact our custonmer service by calling the toll-free
nunber included in your packet. %

The verifiers do not ask consuners whet her they understand
the terns of the offers or if they accept them Defendants’
verification script, to the extent it is followed, does not
verify that consuners agree to be billed after the trial period.

The |l ast m nute disclosures about billing are often
obfuscated by fast-talking verifiers, verifiers who consistently
depart fromthe scripts, and tel emarketers who tal k over the
di scl osures.*® One forner enployee reports that even if
consuners hung up during the verification process, the sales
woul d still be considered “verified.”* According to a forner
enpl oyee who nonitored the verifications, nost consuners do not
understand that they will be billed if they take no action.*

Def endants’ verification scripts were clearly not drafted to

avoi d consuner confusi on.

“2pX 17, p. 318 [Maiterth (Fornmer Enployee) Dec., App. C.

“ PX 17, pp. 301-05 [Maiterth (Former Enpl oyee) Dec., 7 69-89].

“ PX 13, p. 110 [Cramer (Former Enployee) Dec., | 48].
% PX 17, p. 305 [Maiterth (Former Enployee) Dec., T 89].

13



The deception initiated in defendants’ sales pitches is
furthered by the introductory packages sent to sone consuners.
These materials say nothing about billing practices or the cost
of the services.* |In addition, they do not disclose that
consuners will be charged on their telephone bills after the
expiration of the free, 30-day trial period unless consuners
cancel defendants’ service.*® O course, when the prom sed
materi al s never arrive, consunmers have no tel ephone nunber for
contacting defendants. The fact that defendants never send
i nvoi ces or bills conpounds consuners’ confusion.

2. Third-Party Billing Aggregators and Refunds

Def endants use third-party billing aggregators to pl ace

“ Many consuners never even receive the introductory materials
that defendants claimw Il arrive in “5 to 7 business days.” PX 7, p.
52 [Ellis (Consuner) Dec., 1 15]; PX 6, p. 39 [Hanson (Consurmer)
Dec., T 20]; PX 25, p. 518 [L. A dham (Consuner) Dec., 9§ 11]; PX 23,
p. 512 [M d dham (Consumer) Dec., T 13]; PX 5, pp. 33-34 [Haining
(Consuner) Dec., 1 6].

4 PX 2, p. 7 [Athay (Consuner) Dec., § 12]. Nothing in the
wel cone letter alerts people to defendants’ inent to charge. The
letter contains only a vague reference to billing and costs that is
buri ed anbng extraneous information: “It’s inexpensive. For around
a dollar a day, you are connected to the world with total freedomto
update at any tinme. You may be billed through your |ocal telephone
conpany (where available), on your credit card, or by automated bank
debit.” PX 2, p. 12 [Athay (Consuner) Dec., App. B (emphasis in
original)]. This description of billing and cost is hardly
sufficient. Defendants do not disclose that the service fee is
$24.95 a nonth, or that they always charge consumers through
tel ephone bills. Moreover, the conditional statement “[y]ou nmay be
billed” inplies to a reasonable consuner that billing occurs, if at
all, when consunmers accept the service and authorize charging.

“ PX 12, pp. 87-88 [Schoen (Consumer) Dec., T 11].

14



charges on consuners’ |ocal telephone bills.* Consuners often
do not notice the charges because they are too busy tending to
their small businesses and organi zati ons, or because they are not
aware that third parties can make unauthorized charges to their
t el ephone bills.®°

Consuners who notice defendants’ unauthorized charges and
seek refunds are often given the runaround. Because the third-
party billing aggregators’ nanes are usually identified on the
t el ephone bills, consuners often call themfirst.% In nany
i nstances, the billing aggregators claimthat the consuners
aut hori zed the charges, and either refuse to give consuners
refunds or issue only partial refunds.® Mst consunmers are told

to call or wite WbValley. WbValley also takes the position

“ A billing aggregator collects miscellaneous tel ephone charges

fromvendors such as defendants and processes themto |ocal telephone
conpani es. The tel ephone conpanies print the charges on consuners’

home bills and coll ect paynent.

Consuners’ tel ephone bills usually identify the nane of the
third-party billing aggregator that placed the charges, and, in sone
cases, also identify National, Profile, or WbValley. E.g., PX 1, p.
1 [Gttelman (Consumer) Dec., T 2]; PX 11, pp. 84-85 [ Ruder
(Consuner) Dec., App. Al.

* pPX 2, pp. 8-9 [Athay (Consuner) Dec., § 19]; PX 7, pp. 49-50
[Ellis (Consuner) Dec., T 4]; PX 6, pp. 36-37 [Hanson (Consuner)
Dec., § 10]; PX 8, pp. 58-59 [ Milanen (Consuner) Dec., ¥ 11]; PX 1,
p. 1 [Gttelman (Consuner) Dec., T 2].

' E.g., PX 21, p. 502-503 [Huttenl ock (Consumer) Dec., T 4].

2 PX 9, p. 63 [Ratcliff (Consumer) Dec., T 8]; PX 1, pp. 1-2
[Gttelman (Consuner) Dec., T 5].
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t hat conpl ai ni ng consuners have authori zed the charges on their
phone bills.% WbValley resists giving refunds after consuners
conpl ain,® and, in a nunber of instances, has ignored witten
conpl aints. %

For instance, Domnic Ellis, a consuner from Des Mi nes,
| owa, contacted WebValley after he di scovered unauthori zed
charges. Wen M. Ellis called WbValley, a customner
representative insisted that his business partner had authorized
the charges. M. Ellis informed the representative that it was
i npossi bl e because his partner was in the hospital receiving
cancer treatnents on the date of the alleged authorization. The
representative then claimed that “Mck Ellis” had actually
aut hori zed the charges, not realizing that he was speaking with

M. Ellis.>

* PX 3, p. 24 [Bieda (Consumer) Dec., T 19]; PX 7, p. 50 [Ellis
(Consuner) Dec., Y 7]; PX 23, pp. 510, 512 [M O dham (Consurmer)
Dec., MY 7, 10]; PX 9, p. 64 [Ratcliff (Consuner) Dec., § 11]. In
many i nstances, enpl oyees who supposedly ordered defendants’ services
had no authority to make purchases. Sonetines no one at the entities
targeted by defendants recalls receiving a telemarketing call from
def endant s. E.g., PX 9, p. 64 [Ratcliff (Consuner) Dec., T 10]; PX
10, pp. 72-73 [Cates (Consuner) Dec., 11 4, 6].

* PX 11, p. 83 [Ruder (Consuner) Dec., Y 9].

*® PX 12, p. 89 [Schoen (Consuner) Dec., ¥ 19]; PX 10, p. 73
[ Cates (Consuner) Dec., 1 8]; PX 23, p. 513 [M d dham (Consuner)
Dec., Y 17].

% PX 7, pp. 49-50 [Ellis (Consumer) Dec., 11 2-7].

 PX 7, p. 50 [Ellis (Consumer) Dec., 1 7-8].
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Al t hough sonme consuners eventually receive full credits, the
refunds often cone fromthe phone conpani es, not defendants.5®
O her consuners cancel the services but fail to obtain credits
for past charges.® Sonme consuners receive only partia
credits.® Even after canceling defendants’ service, nany
consuners find that new charges continue to be added to their
phone bills.®% \Whatever the outcone, getting through to
defendants, their billing aggregators, and the phone conpanies is
difficult, nmaking the process of obtaining refunds | aborious. 52

3. Val ue of Defendants’ Wb Pages

Def endants’ web pages are of questionable value. A web page
has utility if it can be found on the Internet or if a business
owner can pronote the web page itself through other nedia. Yet,
in this instance, the very consunmers whose busi nesses are

pronoted on defendants’ web site frequently do not know that

® pPX 2, p. 8 [Athay (Consuner) Dec., § 18]; PX 3, pp. 24-25
[ Bi eda (Consuner) Dec., T 21]; PX 11, p. 83 [Ruder (Consuner) Dec., 1
10] .

* PX 3, p. 24 [Bieda (Consumer) Dec., T 18]; PX 7, pp. 50-52
[EIlis (Consuner) Dec., 11 9, 14].

© PX 9, p. 67 [Ratcliff (Consuner) Dec., T 21].

. PX 7, p. 51 [Ellis (Consumer) Dec., T 10]; PX 6, pp. 37-38
[ Hanson (Consumer) Dec., § 14-15, 17]; PX 8, p. 58 [Mil anen
(Consuner) Dec., 1 9]; PX 9, pp. 65 [Ratcliff (Consuner) Dec., ¥ 13];
PX 12, p. 89 [Schoen (Consuner) Dec., { 18].

2 E g., PX9, p. 67 [Ratcliff (Consuner) Dec., Y 21]; PX 23, p.
513 [M d dham (Consuner) Dec., 1 16].
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their web pages exist.® |In fact, 74 percent of the
organi zati ons we contacted had no idea that defendants had
created web pages for them?® Neverthel ess, 63 percent of these
entities had been charged by defendants. ©°

In addition, these web pages cannot easily be found by
potential custonmers using the Internet. Enploying standard
search terns on six mmjor search engines, an FTC investi gator
could not |ocate the vast majority of web pages created by
def endants.® These figures are particularly alarm ng since
defendants represent that they will “register” consuners’ web
pages with the maj or search engines.

4. Def endants’ Current Practices

Def endants briefly altered their practices this spring
before returning to their deception. Two events |ikely
preci pitated these changes: WhbValley’'s plan to go public on the
NASDAQ exchange, and a pending lawsuit by the Illinois Attorney

Gener al .

# pPX 19, p. 9 [Daniels (FTC Investigator) Dec., T 9].

& | d.

® pPX 19, p. 350 [Daniels (FTC Investigator) Dec., § 11]. Sone
consunmers try but are unable to |ocate their web pages. See PX 1, p.
3 [Gttelman (Consuner) Dec., § 10].

% pPX 19, pp. 354-55 [Daniels (FTC Investigator) Dec., 11 23-26].

¥ PX 2, p. 12 [Athay (Consumer) Dec., App. B]; PX 17, pp. 295-96
[Maiterth (Former Enployee) Dec., 1 45].
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On April 8, 1999, WbValley filed a registration statenent
with the SEC seeking to sell $34.5 million of stock in an | PO
In its registration statenent, the conpany asserts its (short-
lived) rationale for seeking consunmers’ perm ssion before billing
t hem

We understand that many of our clients are intimdated
or unsure about establishing a Wb site. To alleviate
our clients’ concerns, we previously offered free trial
periods for our services. W recently discontinued this
practice as part of our plan to reduce our client
attrition rate and we now provide a site design review
period and call back confirmation before the first
billing cycle. W believe this new process is a | ow
cost, low risk solution for our clients, conparable to
the previously offered trial period.?®8

Perhaps to satisfy the SEC and investors, defendants
attenpted to sell their Internet services honestly in |late March
and early April.® Sales plummeted. |In the New Richnond office
for exanple, sales nore than 90 percent.’

A few weeks later, in April 1999, defendants decided to tel
consuners that they would send t hem prototype web pages and sone
informational material to review. “Custoner care

representatives” would follow up shortly thereafter to see if

®pX 19, p. 475 [Daniels (FTC Investigator) Dec., App. G
(emphasi s added)].

®pPXx 17, pp. 308, 310-11 [Maiterth (Former Enployee) Dec., 11
106, 113-18].

© pX 15, p. 131 [Andrie (Forner Enployee) Dec., Y 10]; PX 17, p.
311 [Maiterth (Fornmer Enployee) Dec., 7 119-20].
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consuners wanted to purchase the service.”™ Apparently, this
offer was put into effect before defendants had an actual
“custoner care” teamset up to handle these calls.” Although
defendants’ sales increased slightly with this change, they
apparently were not high enough. After only a few weeks,

def endants changed their offer again.”

On April 22, 1999, the Illinois Attorney Ceneral filed a
consuner protection action accusing WbVall ey of deceptive acts
and practices simlar to those alleged here by the Comm ssion.
At about this sanme tinme, defendants began offering consunmers a
“fifteen-day review period,” after which consuners woul d be
billed if they did not call to cancel.™

Wth this | atest pernutation, defendants essentially
returned to the practice of deceiving consuners by billing them
wi t hout authorization. Defendants once again all owed
tel emarketers to script their own pitches.’” GOstensibly,

tel emarketers were supposed to tell consuners that they had to

" pPX 17, p. 311-13 [Maiterth (Former Enpl oyee) Dec., 1 121-25];
PX 15, p. 132 [Andrie (Former Enpl oyee) Dec., ¢ 13].

2 pPX 15, pp. 132-33 [Andrie (Forner Enployee) Dec., Y 14].
® PX 15, p. 133 [Andrie (Forner Enployee) Dec., 1Y 16-17].
“ PX 15, p. 134 [Andrie (Forner Enployee) Dec., 1Y 18-20].
® PX 15, p. 134 [Andrie (Forner Enployee) Dec., T 19].
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cancel the service within fifteen days to avoid being billed.’
According to a forner enployee, however, managenent is aware that
only about half of the tel emarketers actually nmake this

di scl osure to consuners.’” The sane forner enployee reports that
while verifications were also initially cleaned up in March 1999,
the tel emarketers quickly resunmed coachi ng consuners’ answers and
tal king over the rel evant disclosures.’”

Vi ewed together, the nultiple and short-lived changes in
sales strategies and scripts, the shift back towards deceptive
practices, and continued consunmer conplaints all suggest that
def endants’ sales tactics renmain deceptive. |ndeed, consuner Joe
Briggs received a call fromdefendants in May 1999. He was
offered a “free trial period” on a web site.” M. Briggs
declined the offer, but to appease a persistent tel emarketer
agreed to accept an information package. M. Briggs specifically
told the tel emarketer that he did not want to purchase a web site
because his conpany had just invested over $1,000 in creating its

own web site.® Costs or billing never entered their discussion

®]d.
" PX 15, p. 134 [Andrie (Forner Enployee) Dec., { 20].
® PX 15, p. 135 [Andrie (Forner Enployee) Dec., 1Y 23-24].

® pPX 15, p. 137 [Andrie (Forner Enployee) App. Al; PX 21, p. 507
[Briggs (Consumer) Dec., | 4].

8 px 21, p. 507 [Briggs (Consunmer) Dec., 11 2-4].
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VWhile M. Briggs never received an information package, his
conpany was billed $24.95 by defendants. 8!

Despite the aforenenti oned changes, defendants never stopped
maki ng unaut hori zed charges to the tel ephone bills of people they
previously deceived.® O the consuners we surveyed in My and
June 1999, fourteen of them had been billed continuously for a
period ranging from5 to ei ghteen nonths. 8
[11. THI'S COURT HAS AUTHORI TY TO GRANT THE REQUESTED RELI EF

Section 13(b) of the FTC Act, 15 U. S.C. §8 53(b), provides
that “in proper cases the Comm ssion may seek, and after proper
proof the court may issue, a permanent injunction.” Section
13(b) authorizes the Comm ssion to seek injunctive relief against
viol ations of “any provision of |aw enforced by [it].” A case of
deceptive practices such as this one, involving
m srepresentations of material facts in violation of Section 5,

is a “proper case.” FICv. Wrld Travel Vacation Brokers, Inc.,

8 px 21, p. 508 [Briggs (Consuner) Dec., 17 8, 9]; PX 21, p. 502
[Huttenl ock (Consuner) Dec., 1 2].

2 For exanple, defendants added nmore than $350 in authorized
charges to the | ocal tel ephone bill of the Wi dbey Evangelical Free
Church. PX 9, pp. 62-63 [Ratcliff (Consunmer) Dec., f 5]. See also
PX 2, pp. 3, 4 [Athay (Consumer) Dec., 1 13, 15, 17]; PX 4, pp. 30-
31 [Davis (Consuner) Dec., § 6]; PX 7, p. 49 [Ellis (Consumer) Dec.,
1 2]; PX 6, p. 36 [Hanson (Consuner) Dec., 1 7]; PX 3, pp. 23-24
[ Bi eda (Consuner) Dec., 11 16-17]; PX 8, p. 57 [Moilanen (Consuner)
Dec., 1 3]; PX 23, p. 510 [M d dham (Consuner) Dec., T 4]; PX 12, p.
88 [ Schoen (Consuner) Dec., § 13]; PX 1, p. 1 [Gttel man (Consuner)
Dec., T 2].

8 pX 19, p. 353 [Daniels (FTC Investigator) Dec., Y 21].
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861 F.2d 1020, 1028 (7'" Cir. 1988); FTIC v. Kitco of Nevada,

Inc., 612 F. Supp. 1282, 1291 (D. M nn. 1985).

Once the Conmm ssion invokes the equitable power of the
federal courts, the full breadth of this Court’s authority is
avai l abl e, including the power to grant ancillary final relief

such as rescission of contracts and restitution. See, e.q., FTC

V. Security Rare Coin & Bullion Corp., 931 F.2d 1312, 1314-15

(8" Cir. 1991); FTC v. Any Travel, 875 F.2d 564, 571-72 (7"

Cr.), cert. denied, 493 U S. 954 (1989). Further, the Court may

grant a prelimnary injunction, a tenporary restraining order,
and what ever additional prelimnary relief is necessary to
preserve the possibility of effective final relief. Security

Rare Coin, 931 F.2d at 1314-15; World Travel, 861 F.2d at 1026.

Such relief may include an order freezing assets, appointing a
tenporary receiver, permtting expedited discovery, and

aut hori zing i nmmedi ate access to records. See generally Security

Rare Coin, 931 F.2d at 1314-15 (“Section 13(b) does not limt the
full exercise of the district court’s inherent equitable

power.”); World Travel, 861 F.2d at 1031 (freeze of corporate and

personal assets and conpul sory production of defendants’

financial records); FTCv. H N Singer, Inc., 668 F.2d 1107,

1112-14 (9" Cir. 1982) (asset freeze and accounting); FTC v.

Equifin Int’l, Inc., No. CV 97-4526-DT, 1997 U.S. Dist. LEXI S

10288, *32 (C.D. Cal. July 3, 1997) (ordering, inter alia, an
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asset freeze, appointnent of a receiver, production of financial
records, access to business prem ses, and expedited discovery).

A The Comm ssion Meets the Applicable Legal Standard for
the Issuance of a Tenporary Restraining Order and
Prelimnary Injunction

In order to grant prelimnary injunctive relief in a case
under the FTC Act, the Court nust determ ne the Conmi ssion’s
i kel i hood of ultimate success, and bal ance the equities. See

Wrld Travel, 861 F.2d at 1029. Wen considering the public and

private equities, the Court should give the public interest nuch
greater weight. 1d. Prelimnary injunctive relief is therefore
proper if the Conmm ssion shows that there is a probable chance of
success on the nerits and that the balance of the equities — with
a “far greater” enphasis on the public interest — favors the
grant of injunctive relief.? |1d.

1. The Evi dence of Defendants’ Violations of Section
5 of the FTC Act Denonstrates the Conmm ssion’s
Li kel i hood of Success on the Merits

The evidence submtted by the Conm ssion establishes a
strong likelihood of ultimate success on the nerits. The
evi dence shows that defendants are engaged in a w despread,
lucrative schene to defraud the public by making unauthorized
charges to consuners’ telephone bills. Msrepresenting materi al

facts to induce the purchase of goods or services is a deceptive

8 No security is required of any agency of the United States for
i ssuance of a restraining order. FED.R CIV.P. 65(c). The Conm ssion
t herefore need not post bond.
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practice that violates Section 5. See, e.qg., Kitco, 612 F. Supp.
at 1291. Specifically, shipping and billing for unordered

mer chandi se vi ol ates Section 5. FTC v. ol dberg, 40 F.T.C. 296,

300- 01 (1945).

To establish a violation of Section 5, the Conm ssion nust
show (a) that there was a m srepresentation or om ssion of a kind
usual ly relied upon by reasonabl e and prudent persons; (b) that
the m srepresentations or om ssions were w dely di ssem nated; and
(c) that the injured consuners purchased defendants’ products.

Security Rare Coin, 931 F.2d at 1316; Kitco, 612 F. Supp. at

1293. |If the Comm ssion makes this show ng, the burden shifts to
defendants to prove that consuners did not rely upon the

m srepresentations. Kitco, 612 F. Supp. at 1293. Here, the

Comm ssi on has nmade the required show ng.

a. A Reasonabl e and Prudent Person Wuld Rely Upon
Def endants’ M srepresentations and Om ssi ons

G ven the nature and extent of defendants’
m srepresentati ons and om ssions of material fact, reasonable and
prudent consuners naturally relied upon defendants’ sales pitches
and material s.

This Court may exam ne the sales techniques at issue to
reach its own concl usi ons about a reasonabl e consuner’s

interpretation of defendants’ representations. See FTCv. U.S.

Sales Corp., 785 F. Supp. 737, 745 (N.D. IIl. 1993). Defendants’

tactic is to tell consuners that their trial offers of custon zed
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web pages are “risk free” and “w thout obligation.” They suggest
that consuners will have the opportunity to review their
mat eri al s and proposals. Defendants do not nention any aspect of
their billing practices, including any discussion that charges
w Il be added automatically to consuners’ telephone bills unless
consuners take the initiative to cancel defendants’ services.
Consuners reasonably believe that the trial period is a tine for
themto consider using defendants’ services. Consuners also
reasonably believe that if they take no further action their
association with defendants will end.

Def endants’ verification scripts, which contain limted
di scl osures about costs and billing, are ineffective and
therefore legally insufficient. As with non-prom nent or
anbi guous fine-print disclainmers, ineffective disclosures do not

overcone overt msrepresentations. Cf. Renovatron Int’'|l Corp. v.

ETC, 884 F.2d 1489, 1496-97 (1%t Gr. 1989) (“Di sclainmers or
qualifications in any particular ad are not adequate to avoid
liability unless they are sufficiently prom nent and unanbi guous
to change the apparent neaning of the clains and to | eave an

accurate inpression’); Resort Car Rental Sys., Inc. v. FTC 518

F.2d 962, 964 (9'" Cir. 1975). Defendants’ “verifications”
mai ntai n and advance their deceptions. The verifiers talk

qui ckly, and tel emarketers speak over the automated verification
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system so that consuners cannot hear the disclosures.?® NMbst
consuners do not understand that defendants will bill them on
their tel ephone bills unless they take steps to cancel the
servi ce. 8

b. The Defendants’ M srepresentations and Om ssions
Are Wdely D ssem nat ed

Def endants’ representations are wdely dissem nated. The
Comm ssion submts wth this Menorandum t he decl arati ons of 20
consuners from 11 states.® These consuners represent but a few
of the individuals throughout the country who have fallen victim
to defendants’ schene. Declarations fromtwo fornmer enpl oyees of
U S Protel confirmthat defendants nade at | east 200 sal es a day

to consuners throughout the United States.® Defendants

& pX 13, p. 111 [Cranmer (Former Enployee) Dec., T 52]; PX 15, p.
135 [Andrie (Former Enployee) Dec., 1Y 23-24]; PX 17, pp. 303, 304
[Maiterth (Former Enployee) Dec., 1Y 78, 85].

8 pX 17, p. 305 [Maiterth (Former Enployee) Dec., § 89]; PX 13,
p. 111 [Craner (Former Enpl oyee) Dec., 1 53].

¥ Those states are AZ, IA ID, IL, NY, OH OR PA SD, UT, and
WA, In addition, an FTC i nvesti gator spoke to nore than 50 consuners
from M nnesota. PX 19, pp. 363-404 [Daniels (FTC Investigator) Dec.,
19 49-119]. The investigator also reviewed in excess of 900
conpl aints | odged with the FTC and ot her |aw enforcenent agenci es,
billing aggregators, and Better Business Bureaus. PX 19, pp. 358-62
[Daniels (FTC I nvestigator) Dec., 1Y 35-48].

8 Defendants’ New Richnond cal |l center averages two hundred
sal es each day. PX 17, pp. 291-92 [Maiterth (Former Enpl oyee) Dec.,
1 29 ]; PX 15, p. 131 [Andrie (Fornmer Enployee) Dec., 1 10].
Def endants, however, operate out of five separate call centers, so
the average daily sales for the entire operation are probably
significantly higher. See PX 17, pp. 287-88 [Maiterth (Fornmer
Enpl oyee) Dec., 1 9]; PX 19, p. 477 [Daniels (FTC Investigator) Dec.,
App. G
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t henmsel ves clai mthat they host as many as 54, 000 web pages for
consuners.® They also claimto “have had significant success in
attracting a diversified client base across the entire United
States.”%

C. I njured Consuners Are Charged for Defendants’
Servi ces

The Comm ssion’s evidence shows that defendants charged
consuners across the country at |east $19.95 without
aut hori zation. Many consuners were charged for nmultiple nonths,
in sone cases nore than $400.° Defendants adnit that their net
sal es on web pages exceed $9 mllion since 1996.° Considering
that fewif any consuners actually agree to purchase defendants’
servi ces, ® thousands of consunmers were charged and paid for
services that they did not authorize.

2. The Public Interest Requires the |Issuance of
Provi si onal Reli ef

| medi ate injunctive relief is necessary to protect the
public fromfurther financial harm Defendants have defrauded

consuners continuously since at |east 1996. The evidence shows

8 pPX 16, p. 139 [Krause (FTC Investigator) Dec., Y 4].

POpPX 19, pp. 478-79 [Daniels (FTC Investigator) Dec., App. G.
“PX 19, p. 353 [Daniels (FTC Investigator) Dec., T 21].

2pX 19, p. 468(a) [Daniels (FTC Investigator) Dec., App. G.
®PX 19, pp. 352-53 [Daniels (FTC Investigator) Dec., 1 18-20].
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that they continue to collect unauthorized fees from consuners. %
The vast majority — 91.4% — of the consuners interviewed in the

Comm ssion’s survey apparently were unaware of the automatic
consequences of accepting defendants’ so-called free, “no
obligation” offers.® Nearly 58% of these consunmers were already
charged by defendants.® O 70 organizations contacted by the
FTC, only two indicated satisfaction with defendants’ services.?
Nearly three-quarters of those surveyed had no idea they even had
a web site. %

The evi dence al so shows that even though defendants tried to
sell their web pages w thout deception for a few weeks in March
1999, they quickly returned to their m sl eading practices. (See
Section I1.B. 4, infra.) Enjoining the inconsistent behavior of a
def endant requires a show ng of “sonme cogni zabl e danger of
recurrent violation, sonething nore than the nere possibility

whi ch serves to keep the case alive.” United States v. WT.

Gant Co., et al., 345 U S. 629, 633 (1953). See also FTC v.

Security Rare Coin & Bullion Corp., 1989-2 Trade Cas. (CCH)

“PX 19, p. 353 [Daniels (FTC Investigator) Dec., T 21].
“PX 19, pp. 350-51 [Daniels (FTC Investigator) Dec., § 13].
% d.

“PX 19, p. 349 [Daniels (FTC Investigator) Dec., ¥ 10].

% PX 19, pp. 349, 350 [Daniels (FTC Investigator) Dec., Y1 9,
11] .
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7! 68,807, at 62,219-20 (D. Mnn. 1989), aff’'d., 931 F.2d 1312
(8" Cir. 1991); Kitco, 612 F. Supp. at 1296.

The Comm ssion’s evidence suggests nore than “sonme
cogni zabl e danger of recurrent violation.” The evidence shows
continued, egregious violations that are highly likely to recur.
As of May 1999, defendants were failing to disclose in about half
of all sales calls that consuners will be billed nonth after
nonth unl ess they take steps to cancel.® Such calls undoubtedly
account for nost of defendants’ sales. Moreover, defendants have
returned to their practice of encouraging tel emarketers to
deviate fromtheir witten scripts.!® Even the Illinois Attorney
General s case has not deterred them

Furthernore, the public’s interest in protecting consuners
and securing relief for defendants’ victinms far outweighs any
burden i nposed on defendants by the proposed Tenporary
Restrai ning Order (“Proposed TRO'). The Proposed TRO and
prelimnary injunction are narromy tailored to prohibit only
unfair and deceptive conduct. Such prohibitions do not work any

undue hardship on defendants. See Security Rare Coin & Bullion

Corp., 1989-2 CCH ¢ 68,807, at 62,220. Defendants plainly have
no right to persist in conduct that violates federal law. FTC v.

Wrld Wde Factors, Ltd., 882 F.2d 344, 347 (9" Cir. 1989)

® PX 15, p. 134 [Andrie (Former Enployee) Dec., T 20].
10 px 15, p. 134 [Andrie (Former Enployee) Dec., T 19].
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(uphol ding district court’s finding of “no oppressive hardship to
the defendants in requiring themto conmply with the FTC Act,
refrain fromfraudul ent representation, or preserve their assets
from di ssi pation or conceal nent.”).

B. Satya P. Garg, Blaine C. Christofferson
and Scott D. Lee are Personally Liable

M. Garg, M. Christofferson, and M. Lee are key figures in
t he operations of WbValley, Protel, and U S. Protel. Because
each individual is subject to injunctive provisions, each is also
personally liable for violations of the FTC Act. To obtain the
nmonet ary equi val ent of rescission froman individual defendant,
t he Comm ssion nust prove that the individual had know edge that
a corporation or one or nore of its agents engaged in di shonest
or fraudul ent conduct. Kitco, 612 F. Supp. at 1292. Know edge
i s denonstrated by actual know edge of materi al
m srepresentations, reckless indifference to the truth or falsity
of such m srepresentations, or an awareness of a high probability
of fraud along with an intentional avoidance of the truth. 1d.

See also Any Travel, 875 F.2d at 573.

Addi tionally, the Conmm ssion nust show that the defendants
directly participated in the acts or had the authority to control
the conduct. “Authority to control the conpany is evidenced by
active involvenent with business matters and corporate policy

i ncl udi ng assunption of officer duties.” Any Travel, 875 F.2d at

573; Kitco, 612 F. Supp. at 1292.
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1. Satya P. Garg

M. Garg has the authority to control WbValley and its
agents, Protel and U S. Protel. Additionally, M. Garg has
know edge of the corporate defendants’ deceptive acts and
practices.

M. Garg’'s control over all three corporate defendants
derives fromhis role at WebVall ey, his ownership interests in
all three, and the de facto congl oneration of WbValley, Protel,
and U.S. Protel — a single enterprise with M. Garg at the helm
M. Garg has the ultimte authority at WbVvalley.®® He owns
88. 9% of WebVal l ey common stock. % He has served as President of
National, Profile, and WbVal |l ey. ! He also holds the titles of
Chai rman of the Board and Chief Executive Oficer of WbValley. 104

M. Garg exercises authority over Protel and U. S. Protel by
virtue of the fact that the conpanies function as tel emarketing
subsidiaries of WbValley. M. Garg owns 25%of U S. Protel and

7.5% of Protel. WbValley is US. Protel’s only client.

100 px 17, pp. 288-89, 309-10 [Maiterth (Fornmer Enployee) Dec.,
9 12, 14-15, 109-10, 112].

12 px 19, p. 468(b) [Daniels (FTC Investigator) Dec., App. G.

103 px 19, pp. 445-47, 451, 455-56 [Daniels (FTC Investi gator)
Dec., App. F].

104 pX 19, pp. 463-69 [Daniels (FTC Investigator) Dec., App. G.
15 px 19, pp. 470-71 [Daniels (FTC Investigator) Dec., App. G.
1% px 19, p. 480 [Daniels (FTC Investigator) Dec., App. G.
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WebVal |l ey was Protel’s principal client. Along with M.
Christofferson and M. Lee, M. Garg is carbon copied on internal
nmenor anda di stributed throughout U S. Protel.® M.
Christofferson, the Chief Executive of U S. Protel, and M. Lee,
the President of Protel, are said to “report” to M. Garg. ! At
a managenent neeting in M nnetonka, Mnnesota, in early 1999,
where enpl oyees of WbValley and U S. Protel gathered, M. Garg
was introduced as the “main man” and owner and president of “the
conpany” — a reference to a single entity that no one
guestioned.® M. Garg has al so been called the financial
backbone of “the conpany.” M. Garg enphasized his role as the
head of “the conpany” by assuring a nmanager of the Protel
conpani es that she could tel ephone himdirectly should she have
guestions or concerns about corporate policies.! Protel and
U.S. Protel enployees understood that M. Garg was their boss. 2
Besi des control over the corporate entities, M. Grg has

knowl edge of their deceptive acts and practices. Many consuners

07px 19, p. 481 [Daniels (FTC Investigator) Dec., App. G; PX
13, p. 101 [Craner (Fornmer Enployee) Dec. § 7].

198 pX 17, p. 316 [Maiterth (Former Enpl oyee) Dec., App. Al.

19 px 17, p. 289 [Maiterth (Former Enployee) Dec., T 15].

10 px 17, p. 309 [Maiterth (Former Enployee) Dec., T 109].

U px 17, pp. 309-10 [Maiterth (Former Enployee) Dec., T 112].
Y12 px 17, p. 309 [Maiterth (Former Enployee) Dec., T 109].
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chal | engi ng unaut hori zed charges conplain directly to WbVal |l ey
or to one of its billing aggregators. One such billing
aggregat or sent WebVal |l ey sunmaries of conplaints fromconsuners
on a regular basis. In a two-day period, 43 conplaints | ogged by
the billing aggregator were sent via facsimle to WbValley’'s
headquarters.!?® 1In addition, WbValley sent weekly reports of
custoner cancellation rates to Protel and U.S. Protel. WbValley
knew that sales nade by certain tel emarketers resulted in
cancel lation rates as high as 70% !4 G ven WbVall ey’ s awar eness
of the high rate of custoners’ dissatisfaction, M. Garg — the
central figure of the enterprise — at the very |east has
constructive know edge of deceptive acts and practices.
2. Blaine C. Christofferson

M. Christofferson is personally |iable because he has
authority over U S. Protel and has know edge of its deceptive
acts and practices. M. Christofferson is an owner and Chi ef
Executive of U S Protel.!® Aong with M. Garg and M. Lee, M.
Christofferson is copied on U.S. Protel nenoranda concerning

tel emarketing strategy.® U S. Protel’s general manager reports

13 pX 19, p. 359 [Daniels (FTC Investigator) Dec., Y 36].
14 pX 17, p. 301 [Maiterth (Former Enpl oyee) Dec., Y 67].

Y5 px 19, p. 474 [Daniels (FTC Investigator) Dec., App. G; PX
17, p. 289 [Maiterth (Forner Enployee) Dec., T 14].

16 px 17, p. 316 [Maiterth (Former Enpl oyee) Dec., App. A].
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to M. Christofferson, and M. Christofferson is involved in the
day-to-day operations of the Protel Conpanies.'” He regularly
conducts business at U S. Protel’s telemarketing offices in New
Ri chnmond, Wsconsin — one of several corporate sales sites where
tel emar ket ers engage in deceptive and m sl eadi ng sal es pitches. 8
M. Christofferson is, at a mninmum constructively aware of the
conpany’s pattern and practice of deception.
3. Scott D. Lee

M. Lee is personally |iable because he controls Protel and
U S Protel, and he knows about the corporations’ deceptive acts
and practices. He is President and Director of Protel.® M.
Lee is also an owner of U S. Protel.? Along with M. Garg and
M. Christofferson, M. Lee is copied on U. S. Protel nenoranda
concerning tel emarketing strategy.'?* Like M. Christofferson,
M. Lee is involved in the day-to-day operations of the Protel

Conpani es. 22 He al so regularly conducts business at U. S.

B pX 17, p. 289 [Maiterth (Former Enpl oyee) Dec., T 15-16].
18 pX 17, p. 289 [Maiterth (Former Enployee) Dec., T 15].

19 px 19, pp. 484, 491 [Daniels (FTC Investigator) Dec., Apps.

120 px 17, p. 289 [Maiterth (Former Enployee) Dec., T 14].
21 pX 17, p. 316 [Maiterth (Former Enpl oyee) Dec., App. A].
12 pX 17, p. 289 [Maiterth (Former Enpl oyee) Dec., T 15-16].
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Protel’s New Richnond office.!® U S. Protel’s general nanager
reports to M. Lee.'® M. Lee is, at a mnimum constructively
aware of the Protel Conpanies’ pattern and practice of deception.

V. THE ANCI LLARY RELI EF REQUESTED BY THE COWVM SSI ON
| S NECESSARY AND APPROPRI ATE

A An Asset Freeze is Necessary to Preserve the
Possibility of Redress Pending a Hearing on the Merits

The Court’s authority to enter orders to preserve the
defendants’ assets is ancillary to its equitable authority to

order consuner redress. See Security Rare Coin, 931 F.2d at

1314-15. Freezing a defendant’s assets is appropriate when the

possibility of dissipation exists. See ESLIC v. Sahni, 868 F.2d

1096, 1097 (9" Cir. 1989). That possibility is always present
when, as here, defendants’ business is perneated by fraud. SEC

v. Manor Nursing CGrs., 458 F.2d 1082, 1106 (2d Cr. 1972).

The Court has the authority, noreover, to freeze both

corporate and individual assets. H_N. Singer, 668 F.2d at 1113;

see also Wrld Travel Vacation Brokers, 861 F.2d at 1031. In the

i nstant case, such action is necessary to elimnate the risk of

di ssi pation and preserve assets for redress to consumers. 2

123 |d.
124 pX 17, p. 289 [Maiterth (Former Enpl oyee) Dec., T 16].

122 Al 't hough an asset freeze may interfere with the defendants’
activities, it "is a necessary and . . . unavoi dabl e consequence of
the violation." National Soc'y of Professional Eng'rs v. U S., 435
U S. 679, 697 (1978).
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B. An Equity Receiver WIIl Mintain the Status Quo and
Preserve the Assets of the Corporate Defendants

The appoi ntnent of a tenporary receiver over the corporate
defendants, |ike an asset freeze, is appropriate and necessary.

See FTC v. American Nat'l Cellular, 810 F.2d 1511, 1512-14 (9P

Cir. 1987). Appointnment of a tenporary receiver will maintain
the status quo, thereby preventing the destruction of docunents
and the secretion of assets while the case is pending. A
tenporary receiver is particularly appropriate when defendants’
pervasive fraud presents the |ikelihood of continued m sconduct.

See SEC v. Bow er, 427 F.2d 190, 197-98 (4" Cir. 1970) (prim

facie show ng of fraud and m smanagenent, absent insolvency, is

sufficient basis for appointnent of a receiver); SEC v. Capitol

Counselors, Inc., 332 F. Supp. 291, 304 (S.D.N. Y. 1971).

Appoi ntment of a tenporary receiver is appropriate because
def endants’ business practices are fraudulent. These practices
conti nue despite the fact that defendants have been sued by the
Illinois Attorney General . |f defendants remain in control of
their business, there is a substantial risk that they wll
destroy evidence and m sappropriate the fruits of their fraud. A
tenporary receiver will elimnate those risks w thout disrupting

any legitimte business activities. See SECv. Keller Corp., 323

126px 15, pp. 133-36 [Andrie (Former Enployee) Dec., 11 17-25];
PX 21, p. 508 [Briggs (Consuner) Dec., 971 8, 9]; PX 21, p. 502
[Huttenl ock (Consuner) Dec., 1 2].
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F.2d 397, 403 (7" Cir. 1963). At the sanme tine, a tenporary
receiver can help the Court determ ne the extent of defendants’
fraud, trace the proceeds of the fraud, and prepare an
accounting. The Comm ssion believes that an accounting is
essential to determ ne the whereabouts of the substantial suns of
noney defendants have fraudul ently obtai ned fromconsuners. See

Wrld Wde Factors, 882 F.2d at 348; SEC v. Hardy, 803 F.2d 1034,

1037 (9" Gir. 1986).

C. An Order Requiring Expedited Discovery and | nmedi ate
Access to Relevant Financial Infornation is Appropriate

The Comm ssion seeks to engage in expedited discovery so
that it can quickly and efficiently locate ill-gotten assets,
identify possible additional defendants, find docunents
pertaining to defendants’ businesses, and | ocate the individual
def endants, should they attenpt to evade service. Specifically,
t he Comm ssi on seeks perm ssion to conduct depositions upon
forty-eight hours’ notice, and to issue requests (or subpoenas)
for production of docunments on five days’ notice. Expedited
di scovery is particularly appropriate when a party seeks
prelimnary relief in a case involving the public interest. See

Porter v. Warner Holding Co., 328 U. S. 395, 398 (1946); ESLIC v.

Di xon, 835 F.2d 554, 562 (5" Gir. 1987).%

2" | nasnuch as both the Commission and defendants will need to
prepare for any prelimnary injunction hearing, the Conm ssion’s
Proposed TRO directs the tenporary receiver to provide both the
Commi ssion and defendants with reasonabl e access to defendants'
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This Court is authorized to depart from normal discovery
procedures when circunstances warrant. FED.R CV.P. 26(d), 33(a)

& 34(b). See also Federal Express Corp. v. Federal Expresso,

Inc., No. 97-CV-1219, 1997 U S. Dist. LEXIS 19144, *6 (N.D.N. Y.
Nov. 24, 1997) (early discovery “"will be appropriate in sone
cases, such as those involving requests for a prelimnary

injunction."'”) (citation omtted); Benham Jewelry v. Aron Basha

Corp., No. 97 Cv 3841, 1997 U. S. Dist. LEXIS 15957, at *58
(S.D.N Y. July 18, 1997) (courts have broad powers to grant
expedi ted di scovery).

D. The Tenporary Restraining Order Should be |ssued
Ex Parte and Wthout Notice

A tenporary restraining order (“TRO') may be entered ex
parte when it appears that "irreparable injury, |oss, or damage
Wil result"” before the defendants are heard in opposition.
FED. R CIV.P. 65(b). That standard is satisfied when the evidence
denonstrates that notice to the defendants woul d render the TRO

fruitless. Inre Vuitton et Fils, S.A, 606 F.2d 1, 5 (2d Gr.

1979); Cenerqgy Corp. v. Bryson Gl & Gas P.L.C., 657 F. Supp.
867, 870 (D. Nev. 1987). The fraudul ent nature of defendants’
schene, coupled with the possibility that defendants may concea
assets or business records absent ex parte relief, justifies

di spensing wth notice.

prem ses.
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The Comm ssion’s experience has been that defendants engaged
in simlar schemes may wi t hdraw funds from bank accounts and fl ee
or shred incul patory docunents if given notice.' As a result,
courts repeatedly grant ex parte TROs in Conm ssion actions
seeki ng permanent injunctions under Section 13(b).'° Defendants
al ready have denonstrated their propensity to elimnate evidence.
Two former enpl oyees report that defendants recently confiscated
or ordered the destruction of several versions of scripts used to
pronote their services.

Wthout ex parte relief, defendants could easily dissipate
or conceal assets and destroy docunents that identify injured
consuners. Should that occur, the Conm ssion’s case and the
possibility of providing redress to injured consuners would be
irreparably harmed. An ex parte TROis in the interest of
justice, as contenplated by FED.R CIV.P. 65(b). It is

i ndi spensable to securing full and effective final relief.

128 See Declaration and Certification of Evan Siegel Pursuant to
Federal Rule of Civil Procedure 65(b) in Support of Ex Parte Mdtion
for Tenporary Restraining Order, filed along with this Menorandum

2 E g., FTICv. Gving You Credit, No. 96 C 2088 (N.D. Ill. Mar
4, 1997); FTC v. Brandzel, No. 96 C 1440 (N.D. Ill. March 13, 1996);
FTC v. Intellicom Services, Inc., CV 97-4572 TJH (C.D. Cal. 1997);
FTIC v. Equifin Int’'l, CV 97-4526 DT (C.D. Cal 1997); FTC v. American

National Cellular, Gv. No. 85-7375 WR (C.D. Cal. 1985), aff’d, 810
F.2d 1511 (9" Gir. 1987).

130 px 17, p. 122 [Maiterth (Former Enpl oyee) Dec., T 312]; PX 15,
pp. 131-32 [Andrie (Fornmer Enployee) Dec., 11 9, 12].
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V. CONCLUSI ON
For the foregoing reasons, the Conm ssion respectfully
requests that the Court issue the proposed Ex Parte Tenporary

Restraining Order with Asset Freeze and Order to Show Cause.

Dat ed: 1999
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